CHUGACH ALASKA ARP.
| BLA 95- 386 Deci ded February 11, 1998

Appeal froma decision of the Alaska Sate fice, rejecting
historical place sel ection application AA 10791.

Afirned.

1. Aaska Native Qains Settlenment Act: (onveyances:
Genetery Stes and Hstorical Faces--National Hstoric
Preservation Act: General ly

Section 14(h)(1) of ANCSA authorizes the Secretary of
the Interior to wthdraw and convey existing historical
pl aces and cenetery sites to the appropriate regional
corporation. A party challenging BLMs rejection of
its historical place selection application under
section 14(h) (1) of ANCSA bears the burden of

est abl i shing by a preponderance of the evidence that
such rejectionis inerror. A selection application
for a historical place is properly rejected when the
site does not neet the criteria set forth at 43 CF R
§ 2653. 5.

APPEARANCES  Peter G annini, Esg., Chugach A aska Gorp., Anchorage,

A aska, for Appellant; Dennis J. Hopewel |, Esq., dfice of the Regional
Solicitor, US Departnent of the Interior, Anchorage, A aska, for the
Bureau of Indian Affairs and the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

Chugach A aska orporation (Chugach) has appeal ed froma Deci si on of
the Alaska Sate fice, Bureau of Land Managenent (BLMor the Bureau),
dated March 22, 1995, rejecting historical place application AA 10791,
filed Decenber 18, 1975, pursuant to section 14(h)(1) of the A aska Native
dains Settlement Act (ANCSA), 43 US C 8§ 1613(h)(1) (1994).

The site, known as "Esther Bay," is located in the Chugach National
Forest, 25 mles east of Wittier, Aaska. According to the Bureau of
Indian Affairs' (BIAS) Investigation Report (Report), Chugach "narked the
site location on Lhited Sates Geol ogi cal Survey (USE) quadrangl e nap,

1: 63,360, Seward (D'3)." (Report at 6.) O June 2, July 27, and
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August 17, 1981, a field investigation of the site was conducted. The B A
conducted aerial prelocations of the site wth three Native infornants.
None of these informants coul d renenber specific Native activity wthin or
near the application area. n June 2, 1981, an on-site field investigation
was conduct ed, includi ng an archeol ogi cal reconnai ssance. Two
horizontal | y-cut trees were |ocated, but no other cultural features were
found. n August 17, 1981, based on information received fromthe Sate
Hstoric Preservation Gfice, the site was again investigated, and "a
rockshel ter, contai ning midden soil * * * was located.” 1/ The BIA

i nt ervi eved Nati ve |nf ornmant s who i ndi cat ed t hat oI d buiI'di ngs had exi sted
in 1928 and spoke of "about four or five barabara’ at the head of the Bay.
2/ However, National Park Service Gooperative Park Sudies Lhit (P

Ar cheol ogi st Linda Medl ock and B'A Fi el d | nvesti gator Mrk Luttrell

concl uded "that insufficient cultural evidence existed to justify a
cadastral survey." (Report at 6-8.)

Qh July 24, 1984, BIAcertified that this application was not eligible
for the foll ow ng reasons:

1. Extensive field investigation by Bl A personnel failed to
find any evi dence supporting the claimof a Native historic
pl ace.

2. The site is not associated wth any event or person of
known significance in the history of the A aska Native peopl es.

3. The site does not neet the criteria for selection as a
Native historical place as required by 43 CF R 8§ 2653, et seq.

The Bureau' s Decision quoted and affirned these findings.

Inits SR Chugach asserts that during its own investigation of the
Esther Bay site on April 26, 1994, "a well rounded hammer stone wth
battered ends" and "[e]vidence of prehistoric nan (manuports)” were found.
3/ Chugach states that "it is not clear” whether BIA inits
investigation, "attenpted to |l ocate the remains of any of the three to four
barabaras (noted at the head of the bay)," as indicated by two Native
informants. (SRat 3.)

Chugach refers to a prehistoric burial cave on an island sout heast of
Esther Bay. This site, which contained the renains of at |east two

1/ The Sate Hstoric Preservation Gfice stated: "[Rock shelter, mdden
soil, no shells, no bones, no artifacts recovered, no burials apparent."
(Féport at 7)

"Barabara' is a Russian termthat neans subterranean dwel | i ng.
(Statement of Reasons (SCR) at 2- 3)
3/ Chugach states that a "manuport™ is a rock tool indicative of
prehistoric nan. (SRat 1-4;, Ex. C)
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individuals and four artifacts (a slate bl ade, whetstone, and two pi eces of
wor ked bone) was certified as eligible for conveyance as a cenetery site.
(SR Ex. D) 4 (Chugach describes this site as being "in the i nmedi ate
area of the" Esther Bay site. (S(ORat 4.) Chugach asserts that the
presence of artifacts, the presence of a burial cave in the area, and the
oral record "would seemto warrant a nore extensive field investigation by
the BA " Chugach asserts that BIAerred in not conducting a further site
investigation. (SRat 4-5.)

In their Answer, Bl A and BLM (Appel | ees) assert that nothi ng of
si gni ficance has been found at the Esther Bay site and that no significant
event was identified. Appellees note that the oral reports placed the
bar abar as "sonewhere at the head of the bay,"” and not on the site.
Appel | ees contend that the artifacts found do not "necessarily indicate the
occurrence of a significant event or even sustai ned Native use for purposes
ot her than generalized uses such as hunting and fishing." (Answer at 9.)
They argue that, "[s]ince nothing of historic significance has been found
at the site, the site cannot possibly "possess integrity of |ocation,
design, setting, naterials, worknanship, feeling and association,'" as
required by 43 CF.R 8§ 2653.5(d). (Answer at 10.)

Appel | ees note that Chugach nerely characterizes the Esther Bay site
as "sonehow part of the unity of historic activities in Esther Bay."
(Answer at 10-11.) This is not enough, Appellees argue, to qualify the
site for conveyance, in absence of "any significant finding at the site" or
"distinctive characteristics,” as required by 43 CF. R 8§ 2653.5(d).
(Answer at 10-11.)

[1] Section 14(h)(1) of ANCSA 43 US C § 1613(h)(1) (1994),
aut hori zes the Secretary to wthdraw and convey fee title to "existing * *
* historical places.” Regulation 43 CF. R 8§ 2653.0-5(b) defines
"historical place" as foll ows:

(b) Hstorical place neans a distingui shabl e tract of |and
or area upon which occurred a significant Native historical
event, which is inportantly associated with Native historical or
cultural events or persons, or which was subject to sustai ned
historical Native activity, but sustained Native historical
activity shall not include hunting, fishing, berry-picking, wood
gathering, or reindeer husbandry. However, such uses nay be
considered in the eval uation of the sustained native historical
activity associated wth the tract or area.

4/ This exhibit includes an unnunibered page fromthe investigative report
of this site. The site, serialized by BLMas AA 10988, is not identified
by nane, but referred to as "an island in Esther Bay."
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The criteria for determning whether a site constitutes a historical
place are set out at 43 CF. R 8 2653.5(d), which provides:

For purposes of eval uating and determning the eligibility
of properties as historical places, the quality of significance
in Native history or culture shall be considered to be present in
pl aces that possess integrity of |ocation, design, setting,
nmaterials, worknanship, feeling and associ ation, and:

(1) That are associated wth events that have nade a
significant contribution to the history of A askan I ndi ans,
Eskinos or Aleuts, or

(2) That are associated with the |ives of persons
significant in the past of A askan Indians, Eskinos or Aleuts, or

(3) That possess outstandi ng and denonstrabl y enduring
synbolic value in the traditions and cultural beliefs and
practices of A askan Indians, Eskinmos or Aeuts, or

(4) That enbody the distinctive characteristics of a type,
period, or nethod of construction, or that represent the work of
a nmaster, or that possess high artistic val ues, or

(5) That have yielded, or are denonstrably likely to yield
information inportant in prehistory or history.

The regulation at 43 CF. R 8§ 2653.5(d) contains a requirenent phrased
as "integrity of location, design, setting, materials, worknanship, feeling
and association.” Ahistorical site or place qualifies as such based on
the characteristics of the siteinits ow right or on the historical
events that occurred there, not on the characteristics of another site
whi ch was evaluated on its particular nerits. The regul ati on does not
speak of site "conpl exes" or clusters. Nor does it indicate that a site
| acki ng the characteristics specified, or evidence of historical events,
nmay qualify as a historical place based on the nerits of another site.
Nothing in the regul ation requires the wei ghing of geographi cal proximty
between an already certified site and a site being eval uated as a factor
bearing on the qualification of the latter. Thus, the qualifications of
the cenetery site on the island cannot be borrowed to support the site's
status as a historical place.

Wth respect to the artifacts found, there has been no show ng t hat
these objects (1) are associated wth significant events; (2) are
associated wth the lives of persons significant in the past; (3) have
out st andi ng and denonstrably enduring val ue; (4) have distinctive
characteristics of a type, period, or nethod of construction, or are
possessed of high artistic values; or (5 would likely yield inportant
prehistoric or historic infornation.
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Chugach has not shown that the found obj ects denonstrate the exi stence
of a particular Native historical endeavor of cultural significance
associated wth the site. Nor has Chugach shown the essential connection
between an event or events of specific historical or cultural significance
and this particular site. Wile the artifacts may indicate that Native
activities occurred on the site, these activities, wthout grounding in a
particul ar Native historical endeavor of cultural significance are not
sufficient to qualify the selection under section 14(h)(1) of ANCSA See
Seal aska Gorp., 127 I1BLA 59, 68 (1993).

Chugach asserts that Bl A shoul d agai n examine the site. However,
Chugach has not of fered evidence that Bl A was superficial inits original
investigation of the site. The record shows that miltiple site
investigations were nade by Bl A and (PSU personnel and that know edgeabl e
Natives provided their input.

A party chal l enging BLMs rejection of its historical place sel ection
appl i cation under section 14(h)(1) of ANCSA bears the burden of
est abl i shing by a preponderance of the evidence that such decisionis in
error. Sealaska Gorp., 115 IBLA 257, 262 (1990). Chugach has not net this
burden, and BLMs determnation of ineligibility is properly affirned.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge

142 | BLA 391

WAW Ver si on



